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HUMAN REPRODUCTIVE TECHNOLOGY AMENDMENT BILL 2003 
Committee 

The Chairman of Committees (Hon George Cash) in the Chair; (Hon Sue Ellery, Parliamentary Secretary to the 
Minister for Health) in charge of the Bill. 

The CHAIRMAN:  Under Standing Order No 230A a question arises on this Bill.  I note that the Standing 
Committee on Uniform Legislation and General Purposes recommends, in its December 2003 report No 13, that 
Standing Order No 230A(2) apply.  Amendment No 9/36 in issue No 3 of the supplementary notice paper, in the 
parliamentary secretary’s name, is an alternative.  However, under standing orders, I am required to put the 
question - 

That the amendments recommended by the Standing Committee on Uniform Legislation and General 
Purposes be read into and deemed part of the Bill.   

If the motion is agreed to, the amendment moved by the standing committee will be deemed to be part of the 
Bill.  If the motion I am about to put is not agreed to, I will have to go through each clause in the usual way, and 
any alternative amendments may be moved.  

Hon TOM STEPHENS:  In a debate such as this, typically, my title is Minister for Local Government and 
Regional Development.  However, I have deliberately put my name on the notice paper in a private capacity, as 
Hon Tom Stephens.  

The CHAIRMAN:  I will recognise the member in that form.  

Hon TOM STEPHENS:  Despite my opposition, the Bill was second read in this Chamber.  Nevertheless, I still 
want to oppose it regardless of the shape or form in which it emerges from this Committee of the Whole.  I have 
placed on the notice paper an amendment that inadequately, but in some way, responds to my ambitions for this 
legislation to tackle some sensitivities that have been previously expressed in this Chamber and have from time 
to time found favour and received majority support on the floor of the House.  This amendment, moved in its 
fullest expression, would have necessitated the Human Reproductive Technology Council -  

Hon Peter Foss:  I have drafted that amendment for you.  

Hon TOM STEPHENS:  Right.  It would have required the Human Reproductive Technology Council to 
continue to deliver back to this Parliament its set of policies, its decisions and the framework within which it 
operates.  It would leave itself subject to the scrutiny and consideration of this Parliament and, therefore, the 
people of Western Australia.  

The CHAIRMAN:  I think the member is speaking to clause 1.  At the moment, I am trying to ascertain whether 
the committee wants to deem as part of the Bill a recommendation made by the Standing Committee on Uniform 
Legislation and General Purposes.  If the answer is no, I will move to clause 1.  If the answer is yes, the 
recommendation will be incorporated.  It is not for me to sway the committee, but I think the answer to the first 
question is no; that is, Hon Tom Stephens does not want it incorporated.  That will allow me to return to the Bill.  
The question before us is that the amendments recommended by the Standing Committee on Uniform 
Legislation and General Purposes be read into and deemed part of the Bill. 

Hon SIMON O’BRIEN:  The standing committee of which I am a member has made three recommendations in 
its report No 13.  The first of those is a narrative amendment; therefore, by definition, it cannot be incorporated 
into the Bill.  The second of the three recommendations is shown on the supplementary notice paper; therefore, 
we will look at it in due course regardless.  I point out that the second recommendation is a recommended 
amendment in a drafted form.  It is not a narrative amendment; therefore, it can appear on the supplementary 
notice paper.  The third recommendation is also a drafted amendment; however, it does not seem to appear on 
the supplementary -  

The CHAIRMAN:  It is in the Bill.   

Hon SIMON O’BRIEN:  I put that to one side.  I am a little lost.  Perhaps the Chairman will be kind enough to 
explain to the Committee of the Whole how we can entertain this motion, because one of the recommendations is 
in a narrative form.   

The CHAIRMAN:  That is, in part, the reason I offered guidance.  If the answer is no to the question I am 
putting, I will go straight to clause 1 and we can begin debate on the Bill proper and all the amendments on that 
notice paper.   

Hon SUE ELLERY:  The Government’s position is that the answer should be no.  The wording of the 
amendment that appears as the alternative is slightly different, although the effect is similar.  It is intended that 
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the review of the legislation be undertaken as part of the review of the commonwealth legislation.  If we proceed 
with the precise drafting that has been prepared by the committee, we could possibly end up with two separate 
reports, which is not the intention.   

The CHAIRMAN:  Indeed.  Therefore, I put the question that the amendments recommended by the Standing 
Committee on Uniform Legislation and General Purposes be read into and deemed part of the Bill.   

Question thus negatived.   

Clause 1:  Short title -  

Hon TOM STEPHENS:  In order to improve this Bill, I had hoped that there might be an appetite in this 
Chamber, even among the advocates of this legislation, for ongoing supervision by the people and Parliament of 
Western Australia of the Human Reproductive Technology Council to ensure that what is delivered to this 
Chamber becomes the policy settings, guidelines and framework by which the council will operate and that the 
policy settings are subject to scrutiny and potential disallowance if the council moves in a direction that may be 
in accord with the national framework, but is offensive to the viewpoints, as perceived by parliamentarians in 
this place, of Western Australians.  That is what I would like to deliver to this Chamber.  I doubt that my 
amendment as it appears on the notice paper adequately does that.  That will be debated at a later stage.  I am 
pleased to learn from Hon Peter Foss that an amendment may soon land in the Chamber.   

Hon Peter Foss:  I have given it to the Clerk.   

Hon TOM STEPHENS:  An amendment may soon arrive in the Chamber that will have that effect.   

Hon Derrick Tomlinson:  Will it be an amendment to clause 1?   

Hon TOM STEPHENS:  No.  I am taking the opportunity, while discussing clause 1, to alert members to my 
ambitions, which will come before the House at some stage.  Members may be cynical about that, because I am 
one of those who opposes the legislation.  However, that is not the only way to view this matter.  Members could 
also view it from the perspective that members in this Chamber have, from time to time, advocated vigorously 
and fiercely for the rights of this Chamber to continue to scrutinise a government organisation, such as the 
Human Reproductive Technology Council, and its policy frameworks and settings, and to ensure that those 
settings correspond with the ambitions of the Parliament of Western Australia and, through that Parliament, the 
people of Western Australia.  I hope that by the time we get to the relevant part of the Bill an amendment of that 
nature will be before the House, if necessary in my name.  I do not typically spend a lot of time thinking about 
the particular sensitivities that the Chamber has in the regular handling of other legislation.  However, for the 
sake of consistency, I hope that, as they have been in other areas, members will be interested in that provision as 
it refers to this legislation.  This is a sensitive Bill.  Quite clearly, it has been given a particular status, especially 
by our party.  However, it has been indicated that members of all parties may vote according to different voting 
patterns, which is in comparison with the way things regularly operate in this place.  In the face of that, I hope 
members tackle this issue with the view to not handing over to a national licensing authority, forever and a day, 
the decision on the way reproductive technology policies will be determined.  Science in this area will endlessly 
unfold into the future, and scientists and practitioners in this field will no doubt find new opportunities for 
themselves.  When the principal Act first came before this place, the whole area felt like science fiction.  What 
has become commonplace was almost unimaginable at the time we tackled the principal legislation.  At the time, 
the Act was leading edge.  It covered a lot of circumstances, including the area of unfolding science.  However, 
for the Parliament to gift that to a national organisation and for us to wash our hands of the responsibility of 
responding to the way things develop within our own jurisdiction and State, is doing ourselves, our community 
and future Parliaments of Western Australia a disservice.  I hope that as we move down the track in the 
consideration of this Bill, we find a way of amending it to respond to that challenge.  The amendment on the 
notice paper is in my name as a private member of the House.  I was given assistance from the Table, which is 
the standard source of assistance.  The amendment does not quite deliver what I was hoping to present to the 
House; nonetheless, if nothing else is on offer, at least it will connect the state minister who has responsibility for 
this legislation to the process and, in that way, we will still have an opportunity to influence the shape and 
direction of this field of technology and science as it unfolds in the future.  I hope that, eventually, we will have a 
better amendment before us than the one I have on the notice paper.  However, if not, I will fall back on the 
amendment as currently drafted, if that is the best we can do.   

Hon PETER FOSS:  I seek your advice again, Mr Chairman.  I have made some small additions to the 
amendment of Hon Tom Stephens.  That is fine, because at least he has an amendment on the Notice Paper and 
we will deal with it.  My recollection is that there is a small amendment to another clause that might not be on 
the notice paper. 

The CHAIRMAN:  Are we talking about clause 36?   
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Hon Tom Stephens:  I think that Hon Peter Foss is asking for advice from others.   

Hon PETER FOSS:  Yes.  It is one that I do not think is on the notice paper. 

The CHAIRMAN:  I am aware that some amendments are still in the system and are coming through.  

Hon Tom Stephens:  Do they all deal with clause 36?  

The CHAIRMAN:  I do not know.  I am told - I will stand corrected - that there are no amendments to any clause 
prior to clause 16.  If I am wrong, let some member tell me, but that is my understanding.  

Hon PETER FOSS:  I cannot recall.  I have handed it all over and no longer have the detail of it.   

The CHAIRMAN:  I certainly do not want to cause a member not to be able to speak on an amendment that has 
been lodged but is being processed at the moment.  I will do everything in my power to ensure that that member 
gets an opportunity to speak to an amendment.  However, I understand that there is no amendment prior to the 
amendments to clause 16.  However, if there is, I will ask the parliamentary secretary to recommit the Bill for the 
purpose of dealing with that amendment.  As I say, I will ensure that members get an opportunity to speak.  That 
is my understanding.   

Hon PETER FOSS:  I would like now to address clause 1 and deal with the framework of this Bill and how it 
will operate.  It will be important to understand this when it comes to understanding the amendments that will be 
moved.  This is uniform legislation.  It is also national legislation.  That always poses various problems.  There 
are all sorts of ways in which it can be done.  Power can be assigned to the Commonwealth and the 
Commonwealth can pass legislation, which is then commonwealth legislation.  That will be one Act, over which 
we will have no power once that power has been handed to the Commonwealth.  That is one way of doing it.  
Another way to do it is to have uniform legislation whereby all States pass Bills in identical forms and therefore 
a similar provision applies in every State.  The third way to do it is through this Bill, whereby we set up a 
national scheme - a totally new creature, which is a creature of the combined Parliaments of Australia.  The 
Commonwealth has very limited power to do that.  It cannot set up a combined creature.  It can set up only its 
own creature and invest it with power.  It can also permit certain state powers to be invested in that particular 
body.  However, there is a limitation on that.  A recent case caused us to change the national corporate way of 
doing things.  However, we still have not addressed the constitutional difficulty of the limitations on the 
Commonwealth and the inability of the States to confer certain responsibilities on a commonwealth body.  That 
remains a constitutional problem that has not been addressed.  That is a problem in this Bill.   

What the States can do that the Commonwealth cannot is set up a totally new legal creature, which in this case is 
a licence that applies in Australia and is granted by the National Health and Medical Research Council Licensing 
Committee.  It will be interesting to see whether it will be constitutionally valid.  Assuming that it is 
constitutionally valid, the States will have the power to do that.  The question then is whether there will be one 
licence or whether a licence will be issued in each State under that state law.  How many licences will there be 
and what will be the authority for that licence?  Plainly, the authority for that licence can only be state law and 
that body can issue that licence only to the extent that it is allowed by that state law.  Even if we all agreed that 
there be one licence, what can be contained in that licence for this State is only what is in this State’s enacting 
legislation.  Assuming that there will be one licence, what will it empower people to do?  Notwithstanding that 
there will be one licence, each piece of state legislation will need to be considered to see what the authority is 
and what it entitles the State to do.  There will be different numbers and sections and there will be different Acts; 
it might even be spread over a couple of Acts.  However, that individual legislation will need to be searched to 
find the effect of that one licence in that jurisdiction.   

The problem that was struck by Hon Tom Stephens when he tried to draft amendments to this provision is the 
effect that will have on the licence.  It is curious to work out what effect it will have on the licence.  There is no 
doubt that it can be done, because it is one licence, but it is a licence that is limited.  That is not unusual.  That 
might even be imposed in the conditions of the licence; that is, this can be done in Western Australia, but only 
that can be done in Tasmania.  It can be expressly contained in the terms of the licence.  There is nothing unusual 
in that.  We have that situation within the Constitution itself.  If the Commonwealth enacts legislation pursuant 
to a referral power from the States, such as the Corporations Act, and one State does not refer, that 
commonwealth law, notwithstanding its general terminology, will not apply in that State.  It is not an unusual 
problem as far as the law is concerned.  It is not one that we are unfamiliar with in the Commonwealth of 
Australia.  Having explained that, I think members have a bit of an idea of the problems that Hon Tom Stephens 
faced when he wanted to amend something to do with the licence.  If we end up with a different result in 
Western Australia, obviously we will have to go back and find out what exactly is the situation.  As I have said, 
the problem is not totally unknown in Australia.  It is a minor complication, but it can be done.   
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Now I will deal with Hon Tom Stephens’ request whether Western Australia should keep some part of this type 
of decision.  The concern I have about any form of national legislation is that it be in such a form that it is not 
destructive if we wish to take back some form of control.  I will explain that.  I think everybody who has sat in 
this Parliament has been here when uniform legislation has been served up and they have been told to take it or 
leave it.  I think we all find that offensive.  In fact, it becomes legislation by the Executive - admittedly a whole 
lot of executives - and we are told, “There it is.  Too late; you can’t change anything.”  That is offensive to this 
Parliament, because it means that we do not make the decision on behalf of the people of Western Australia.  
That decision has been made prior to the legislation coming into this Parliament.  As a minister, I tried to put 
drafts of that legislation before the Parliament to be considered by the Parliament, so that if we believed any 
matters that were essential to this Parliament should go in that legislation, it could go back to the ministerial 
council for consideration and could be incorporated at that stage.  At least someone other than the Executive had 
some say in that legislation.  Generally, I tried to get some form of legislation that gave us a greater capacity to 
move, so that we could say that it was nationally consistent legislation.  The scheme would work, but we still had 
the capacity to make small changes that were necessary for our own working.  The scheme was not destroyed or 
made too awkward or difficult, but at least the Parliament was given some opportunity to have some control over 
the future.  That is the best way to do things.  This legislation is not in that form.  There is always the pressure 
that if we do not like something and we pull a brick out, the whole wall will fall down.  We do not want that to 
happen.  In the small adjustments I have made to the amendment of Hon Tom Stephens, I have sought to leave 
the ability to make some alterations without the whole structure falling down.  Whether people agree with the 
philosophy behind it is another point altogether.  However, it is important at this stage of the committee to 
explain the structure of the clauses and how the scheme fits together, so that, when we get to the particular brick 
that Hon Tom Stephens has a concern with, at least we will know what we are working on, because, if we do not 
know that, we will not be able to understand what effect that will have on the structure of the scheme as a whole.  
As I have already mentioned, I am opposed to the legislation altogether.  I am actually opposed not just to the 
amending legislation but to the original legislation, except to the extent that it restricted things from happening.  
However, to the extent that it also permitted certain things to happen, I am against it, and I know that at least one 
other member in this House shares that view.  

It is important that, on a matter of morality, this State maintains some capacity to reflect the views of this State.  
Most of the drive for uniform legislation comes from commercial necessity.  I have no problem with that 
whatsoever.  I frequently go along with the commercial necessity to meet a particular uniform measure.  
However, I do not believe we can assume a uniform morality.  Morality is something that we believe in.  It does 
not matter how many other people believe otherwise, we believe in our morality.  I believe that a system that 
would allow some input on the morality of this matter in so far as it applies in Western Australia is something 
that would fit into the overall scheme of the Bill.  I believe it is possible to set up a scheme that is commercially 
uniform and commercially workable on a nationwide basis but still retain the capacity to put in our morality, 
which I think is what Hon Tom Stephens is suggesting, and that is what I hope the Chamber will do.   

Hon SUE ELLERY:  I appreciate what the two members who have just spoken have put before us in canvassing 
the issues that they intend to raise during the consideration of the various clauses.  I understand that Hon Peter 
Foss was canvassing not this particular piece of uniform legislation but rather the issues that arise out of dealing 
with uniform legislation per se.  I do not think anything that has been raised in that debate should prevent the 
Chamber from passing the short title of the Bill.  I will indicate to you, Mr Chairman, and the Chamber the way 
in which I would like to proceed.  I would like the Chamber to deal first with the short title.  The first two 
amendments on the supplementary notice paper are in my name and are technical amendments.  I would like to 
deal with those amendments.  I would then like the opportunity, if that is appropriate, to move the proposed 
amendment to clause 33 that I flagged in my response to the second reading debate yesterday.  That amendment 
might broadly be described as dealing with identifying information in respect of parents.  That amendment has 
been lodged in my name; however, it does not appear on the supplementary notice paper.  I would then like to 
move that amendment so that members will have the opportunity to consider the precise details of that 
amendment.  I will then ask you, Mr Chairman, to report progress on the Bill, because I understand that there has 
been some discussion between the Leader of the House and a number of members who would like the 
opportunity to consider that amendment in some detail.  Certainly I and my advisers have not seen the 
amendments that appear on the supplementary notice paper in the name of other members.  We would like the 
opportunity to consider those amendments as well.   

The CHAIRMAN:  I understand the proposition put by the parliamentary secretary.  I will now work through the 
Bill; and, if we get to clause 33 and there is an amendment on the Table at that time, we will deal with it.  I will 
leave that to the parliamentary secretary to organise in the meantime.  Without prejudging the committee, I am 
not sure that we will get to that stage today, but I will do my best to progress the Bill. 
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Hon SUE ELLERY:  I seek clarification.  I would like us not to give consideration yet to those amendments to 
clause 36 in the name of Hon Tom Stephens.   

The CHAIRMAN:  I anticipate that when we get to clause 36, a member will stand and seek to report progress 
no matter what.   

Hon SUE ELLERY:  This member. 

The CHAIRMAN:  That is my anticipation.  That is the feeling I am getting from the committee.  I do not 
propose to go past clause 36 without asking the committee what its intentions are.   

Clause put and passed.   
The CHAIRMAN:  I will put the clauses individually, so that members will at least look at the clauses and 
decide whether they wish to speak on them and I will not be seen to have jumped over one on the way through, 
so to speak, if someone does want to speak.   

Clauses 2 and 3 put and passed. 

Clause 4:  Preamble amended -  
Hon KATE DOUST:  I have a simple question for the parliamentary secretary.  Subsection (2) proposes to 
amend paragraph C of the preamble by deleting some words and inserting the words “research procedures and 
other uses upon a human embryo”.  Can the parliamentary secretary clarify for me what the words “other uses” 
mean?   

Hon SUE ELLERY:  I thank the member for her question.  The proposed change to the preamble to insert the 
words “other uses” is because IVF practice can encompass a range of things other than research.  It may include, 
for example, training of staff in clinical practice issues for IVF, and quality assurance.  It may well also include 
therapeutic applications; for example, stem cell applications.  

Hon KATE DOUST:  If that is the case, is that defined in any other place?  Is it defined in a set of regulations or 
is it set down in a code?   

Hon SUE ELLERY:  Yes, the member will note that clause 4 proposes to amend the preamble.  The matters that 
are referred to in the preamble are then referred to in greater detail and the provisions that apply specifically to 
them are set out in clause 36.   

Hon TOM STEPHENS:  I am sorry that the preamble will, it would appear, be amended in the way that has been 
proposed.  I oppose the amendments.  The preamble that currently exists in the Human Reproductive 
Technology Act articulately and elegantly describes to the community of Western Australia a good approach to 
human reproductive technology.  It describes legislation that endeavours to protect embryos from destructive 
research and procedures.  Although this amendment deals with only the preamble, it nonetheless goes to the 
heart of what the Bill before us endeavours to do; that is, to change the legislation in Western Australia to make 
it possible to use destructive technologies that will destroy human life.  The preamble was carefully constructed 
at the time it was drafted.  It became, for not only me but also others in the community, an articulate and elegant 
description of the best ways of advancing human reproductive technology.  It does not surprise me that people 
now want to change that.  However, I find the change unacceptable.  This clause will delete from the preamble 
the words that indicate that non-harmful research will be prevented; that is, we will now allow for harmful 
research.  In any other area of law regarding human life, we would stop harmful research that would impact upon 
individuals.  However, for reasons we know, some members have decided that they want harmful research to be 
conducted, even when it impacts on an individual human embryo and human life.  I strongly oppose that.  That is 
the crux of my opposition to what this legislation is about.  I would be delighted if members rejected the 
amendment to the preamble.   

Hon BARBARA SCOTT:  I support the sentiments expressed by Hon Tom Stephens.  Will research procedures, 
other than uses on a human embryo, include research for developing cosmetics and that type of thing?   

Hon SUE ELLERY:  The short answer to that question is no.  I will briefly address the sentiments expressed by 
Hon Tom Stephens and endorsed by Hon Barbara Scott.  To the extent that the preamble reflects the substantial 
changes we are making to the Bill, I understand that those two members vigorously oppose the amendment to the 
preamble.   

Hon KATE DOUST:  When I asked a question earlier about the listing of other uses, the parliamentary secretary 
told me that the other uses were to be found in clause 36.  Would the parliamentary secretary please refer me to 
the specific part of clause 36 that provides that detail?   
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Hon SUE ELLERY:  The clause to which I referred the honourable member does not set out a specific list of 
uses.  Members will recall that I canvassed part of this argument in the second reading debate.  The Bill sets out 
a framework by which the outcomes of the possible application of the practices will be measured.  Decisions will 
be made in the context of the framework that is broadly set out to ensure that outcomes are consistent with the 
objectives and that there are not outcomes that we could not foresee at this stage when listing a set of particular 
uses.  Technology might advance so far that we would not be able to keep up with them.  Therefore, rather than 
adopt that approach and take the risk that the legislation will become redundant because technology will advance 
beyond what we can envisage today, a framework has been established to ensure that the regulatory procedures 
will constantly look at what the outcomes will be and ensure that outcomes that are unacceptable to the 
community will not occur as a result of any particular research.   

Hon PADDY EMBRY:  I share Hon Tom Stephens’ concern about the use of the word “harmful”.  That sets off 
alarm bells.  I do not quite understand what the minister’s intention is in wanting to change the preamble.  I do 
not understand what the minister is about.   

Hon SUE ELLERY:  I thank the honourable member.  The preamble, as it was drafted, would be inconsistent if 
it were not changed to reflect the substantive changes in the legislation that have arisen out of the agreement 
between the Commonwealth and all the States.  To the extent that it has been amended, it has been amended to 
reflect those changes.  They are the substantial changes that, for example, Hon Tom Stephens referred to; he 
drew the attention of the House to his particular distaste for and disagreement with them.  It reflects the crux of 
the change in the legislation.  To not change the preamble would be to have the preamble completely 
inconsistent with the substantive part of the Act.  It would be dishonest not to acknowledge that research carried 
out under the amended Act may have harmful consequences on an embryo.  As has been canvassed in the debate 
to date, the general view of the community is that the benefits that may arise from this legislation outweigh the 
disadvantages to individual embryos.   

Hon ED DERMER:  My question also relates to the research procedures referred to in the amendment to the 
preamble.  It has been suggested to me elsewhere that this new preamble, and clause 36 that the parliamentary 
secretary referred to, will allow the testing of pharmaceuticals on a human embryo in the process of development 
to determine the deleterious impact a proposed pharmaceutical may have on the embryo.  Will the parliamentary 
secretary advise the committee whether the scope of this preamble and the Bill, including clause 36, includes the 
licensing of research in which human embryos are used to test the impact on them of pharmaceuticals or other 
chemicals? 

Hon SUE ELLERY:  Testing, as described by the honourable member, has not been specifically ruled out.  
However, the Western Australian Reproductive Technology Council committee would need to decide against the 
criteria that are set out whether that research could be conducted in any other way before it decided that the 
research could be carried out under the framework of this legislation. 

Hon BARBARA SCOTT:  A while ago the parliamentary secretary said that the preamble must reflect the 
honesty of this Bill.  If the preamble is to reflect honestly the research areas, would the amendment not read 
better if the words “harmful research procedures” were used and if it described the other uses so that the 
community would know and understand what those procedures are?  If we are to be honest brokers, why do we 
not say so in the Bill? 

Hon SUE ELLERY:  I have outlined to the committee the reasons that we have not proceeded down the path of 
listing a specific set of uses.  Those reasons in no small part are to the effect that it is about what outcomes the 
community believes are reasonable from this research and to ensure that we do not put ourselves in the position 
of the technology moving much further ahead than the legislation. 

Hon TOM STEPHENS:  I do not want to lead members to think that I will be jumping up a lot on this 
legislation, but this is a convenient time to make a few points.  The history of this legislation in 1991 shows that 
the preamble landed in the context of the debate in the lead-up to the legislation.  Although the whole industry 
was keen to advance into the marketplace with human reproductive technology, it knew there were opponents to 
moving down that path.  An expression has been articulated over time in this Chamber by Hon Peter Foss and 
other members.  The reluctance of people to face the way science and technology was moving was surmounted 
in part by the assurance that the embrace of a preamble of this sort would give a clear direction to practitioners 
exactly what those people did not want to happen in this field.  The preamble therefore landed, in part at least, to 
overcome the opposition that was expressed at that time.  People were fearful that we might eventually move 
down the path that is currently before us in this Bill.  It is an interesting lesson for me, I guess.  Having been in 
this place a while, it is probably a bit late for me to be learning lessons; however, 13 years down the track - 

Hon Peter Foss:  You learn all the time. 
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Hon TOM STEPHENS:  Indeed, I suppose that is right.  However, the guts have been ripped out of the statute 
and the preamble therefore must be amended.  I agree with Hon Barbara Scott that a more honest preamble 
would be to delete the word “non” so that people would know exactly what we are doing.  Whichever way we 
look at it, let us be absolutely clear that it is sometimes hard for people advocating this legislation to use the 
words that are being delivered on the statute book.  People do not like using the words.   

Hon Peter Foss:  Disadvantageous, I thought, was a euphemistic word. 

Hon TOM STEPHENS:  That is right.  However, people are doing this in another way by deleting some words 
from the preamble.  If they want to be honest about the words they are delivering, those words should be: “We 
are enacting legislation to provide for harmful experimentation on individuals and those individuals happen to be 
embryos.”  If they were able to put those words in front of their minds, would it change things?  I do not know.  
Let us not beat about the bush: that is what this Bill does and that is what we are doing with this amendment to 
the preamble.  We are saying in the statute book, “Yes, you can have harmful, destructive experimentation on an 
individual; that is, an embryo.” 

Regrettably, this debate in the Parliament has been lost.  However, one would hope that the community will 
rediscover its sensitivity to protect human life and that it will emerge at some point to re-embrace this preamble 
in the not too far distant future of the human and Western Australian story and turn away from an embrace of 
technology that is heading in destructive directions. 

Clause put and passed. 

Clauses 5 to 10 put and passed. 

Clause 11:  Section 14 amended - 
Hon KATE DOUST:  I basically oppose this clause.  Proposed subsection (2b) refers to pre-diagnostic testing.  I 
have already put my position on that issue during the second reading stage.  However, I have a couple of 
questions about it.  There is no definition in the Bill of an embryo that is unsuitable for implantation.  Who will 
make the decision, how will it be determined and what criteria will be used to determine that?   

Hon SUE ELLERY:  In clinical practice, every day the couple would be making decisions on implantation on 
the basis of clinical advice from their medical practitioner.  I draw the member’s attention to clause 36 and to 
proposed section 53W(2)(d)(i) that states - 

the excess ART embryo is not suitable to be placed in the body of the woman for whom it was created 
where the suitability of the embryo is determined only on the basis of its biological fitness for 
implantation; 

Hon KATE DOUST:  There was a fair bit of discussion during the second reading stage about this process.  I 
have serious concerns about it and Hon Simon O’Brien has raised his concerns about it.  When determining the 
type of testing that would be done, has the Reproductive Technology Council come up with a list or set of 
guidelines?  How does it determine what sorts of diseases will be tested for and the level of seriousness of a 
disease?  Has it some type of list to go by; and, if not, how does it arrive at a decision?  We consider some 
diseases today to be totally debilitating.  We would question the quality of life of someone suffering such a 
disease, but who is to say that in 20 years, for example, the view of that disease will not change?  My mother 
gives the example of polio, which was a major issue when she was a child.  A number of people contracted the 
disease, which was debilitating and life-threatening.  It is not such a great issue now, although there was a 
recurrence some years ago. 

Hon Peter Foss:  It still is in some places. 

Hon KATE DOUST:  The member is right.  Diseases come and go and spike and decline.  Does the council 
address the issue?  If such testing is in place, would it define polio as a disease needing pre-diagnostic testing?  If 
the disease had the potential to be present, would the embryo be discarded? 

Hon SUE ELLERY:  The council would make the decision about whether a genetic abnormality or a disease is 
serious.  The argument for why some prescriptive list is not in place is the same sort of argument that I 
canvassed about changes in technology.  Although this question is not about changes in technology, such a 
process would not grant the degree of flexibility that might be needed to take into account whether a disease or a 
condition remained serious.  For example, the person requesting the approval of the testing has the opportunity to 
provide information to the council in support of that request, including details of what impact the abnormality or 
disease being tested for might have on them.  The general principle is that we should give the council the 
opportunity of being more flexible rather than having a prescriptive list that might not meet its needs. 
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Hon KATE DOUST:  I want to take this point a little further.  I am pretty sure there was mention in the second 
reading speech of gender testing.  My concern is that at some point testing might be used for something other 
than a potential disease in that it may be used for gender selection or the selection of personal characteristics.  I 
raise the question because I know that in the United Kingdom at the end of last year the Human Fertilisation 
Embryology Authority announced recommendations that dealt with sex selection techniques under this process, 
because it had concerns that the United Kingdom did not have regulations in place to prevent this type of 
technology being used purely for things such as gender selection.  I cannot find anything in the Bill that 
specifically prevents the utilisation of this technology for determining those other types of characteristics or 
gender.  That is a real issue.  Victoria is already using some sort of DNA process to determine gender.  Some 
people want to select all the characteristics they would want in a child.  That is of real concern.  Although I have 
serious concerns about the level of interference in this part of the Bill, I want to make sure that it will not be able 
to be used in the future for determining any other aspects.  I must be careful about using the term designer baby, 
but I do not want to see us going down the path of people being able to use the process to do that.  Will the 
parliamentary secretary state quite clearly that people will not be able to do those things under the provisions of 
this part of the Bill? 

Hon SUE ELLERY:  The member was right; I did clarify this in my response to the second reading debate.  The 
proposed amendments retain the requirement for a medical indication for eligibility, extending this to a risk of 
transmission of infectious diseases such as HIV.  In-vitro fertilisation will continue to be inaccessible to those 
who wish to undergo it for purely social reasons, such as choosing the sex of a child simply because they want a 
girl or a boy.  To the extent that the issue of gender arises at all, unless the genetic condition was sex linked, the 
answer is as I indicated in my response to the second reading debate.   

Hon PADDY EMBRY:  I bring to the parliamentary secretary’s attention the fact that I can hear about one word 
in 20.  She was facing the Chairman when she answered, which is correct, but I did not hear a single word of her 
last response.  I do not know whether it would work better if she spoke into the microphone.  I have turned up 
the volume switch here.  I may perhaps repeat part of a question without intending to, but I have a concern if 
there is an ability to select an embryo on the basis of disease, for example, because there will always be a degree 
of disease.  It is not a joking matter, but I am sure if the parliamentary secretary were to ask my wife what she 
would do about my deafness, there could be a disaster.  However, it is a real condition that can be diagnosed.  At 
what level of disease will it be said that an embryo should be destroyed?  What will be an acceptable level of 
disease?  Is it decided by the council, the parents or the people in the laboratory?  Who makes that decision? 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 2744.] 
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